Americans with Disabilities Act




Americans with Disabllities Act Is
ving a major impact on human resources

~If we do not comply with government
regulations, we risk huge financial
penalties, as well as negative publicity and
damage to the agency’s reputation.



bjective of this course is to help you
erstand the requirements of the ADA. After
pleting this course, you will be able to:

ldentify the purpose of the ADA
Define “disabllity” correctly
Make reasonable accommodations

— |[dentify what constitutes
employment discrimination in
violation of ADA

— Avoid discrimination based on
disability



ericans with Disabilities Act



proximately 43 million Americans have
e or more physical or mental disabilities,
INd this number is increasing as the
ulation as a whole is growing older.

lividuals with disabllities continually
ncounter various forms of discrimination,
- Including outright intentional exclusion and
access to lesser services, programs,
activities, benefits, jobs, or other
opportunities.



m ricans with Disabilities Act

L' akes It unlawful to discriminate
employment against a qualified
iIndividual with a disabillity.




The ADA prohibits an employer from
etaliating against an applicant or
employee for asserting rights under
the ADA.



vered Emplovyment Practices

Recruitment

Pay

Hiring

Iring

Promotion

Job Assignments
‘Training

Leave

Lay-off

Benefits

All other employment related activities



Facts about Disabilities and the ADA

- Out of a total U.S. population of about
290 million, approximately 43 million
mericans have disabllities. This works
out to nearly 1 in 6.

 One of the most important goals of this
law Is to give equal employment
opportunities to qualified individuals with
disabilities.



WHY DO WE NEED ADA?

— 1 In 6 Americans have a disability

¥ | —12.2 m Americans are not working

because of a disability

= i # _ 8.2 m would prefer to work
- = _80% of all managers surveyed rated

the overall performance of their
disabled workers to be good to
excellent



HY DO WE NEED ADA?

n otherwise qualified person with a
Isability will not, on the basis of disability,
e excluded from participating in, be denied
nefits of or otherwise be subjected to
IScrimination under any program, service,
tivity or employment opportunity in
violation of the Rehabilitation Act of 1973,
as amended, and the Americans with
Disabilities Act of 1990, (ADA), as
amended, by the Arkansas Department of
Health.
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Eligible employees include:

lified individuals with disabilities who
n perform the job with or without
asonable accommodation.

gualified individual iIs someone who
Isfies the prerequisites for the position
d who can perform the essential

~ functions of the job at the time of the
employment decision.



M ADA Applies to:

o ‘Satisfy job requirements for
educational background, employment
perience, skills, licenses, and any
ther qualification standards that are
b related

* Able to perform those tasks that are
essential to the job, with or without
reasonable accommodation.



e [he impairment must be physical or
mental and not due to environmental,
cultural, or economic disadvantages.

For example, a person who has

Ifficulty reading due to dyslexia is
considered disabled, but a person who
cannot read because he or she dropped
out of school is not considered disabled.



M Who Is Protected?

DA protects qualified individuals
ith disabilities from employment
crimination.

physical or mental impairment
l“ that substantially limits a major life
- activity.
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Major Life Activities

Hearing

Seeing

Speaking

Breathing

Performing manual tasks
Walking

Caring for oneself
Learning

Working




ADA defines the word “disability” in the
ontext of work and the workplace as
lows:

. Under the ADA, disabilities are physical or
ental impairments that substantially limit
a major life activity. “Substantially limits”
eans an impairment prevents or
“significantly restricts” the duration,
manner, or condition under which the
Individual could perform a major life
activity as compared with the average
person in the general population.




Record of an impairment” includes those
ho have recovered and those who have
been misclassified as having an
Impairment.

. “Regarded as having an impairment”
ccurs when employers treat individuals
as being limited or more limited than they
are; or when an individual’s impairments
ecome limitations only because of
others’ prejudices; or when individuals
have no impairment but are treated as
having one—for example, when it is
feared that someone who had cancer 20
years ago will have a recurrence.



Defining Disability

hysical or mental
Impairment that
pbstantially limits one
r more of the major
Ife activities

e Record of impairment

 Regarded as having an
Impairment




Defining Disability

e ADA Covers:
— AIDS or HIV virus
— Epilepsy
— Learning disability
" — Limited or no use of limbs
— Mental retardation
— Paralysis
— Hearing, vision, or speech impairment



Think about your own attitudes toward
disabilities.

For example, how do you feel toward
colleagues who are in remission from
~ cancer or who are recovering alcoholics?

How do you interact with employees who
are in wheelchairs or who wear hearing
alds?



Defining Disability

ADA Does not Cover:

. — Impairments of short duration (ex.
Broken limbs or appendicitis)

— Temporary impairments from injuries
~ orillnesses

— Current users of illegal drug use



ome disabllities, such as epilepsy or
earning disabilities, are hard to identify. It
akes sense, therefore, to focus on
mployees’ abilities to do their jobs rather
an on their visible or invisible disabilities.



e ADA treats different kinds of addictions
fferently. For example:

— Individuals who have an alcohol abuse
problem are protected by the ADA as long
as they can perform their job duties safely

- and effectively. The ADA allows you to hold
an alcoholic employee to the same
gualifications and job performance

. standards as other employees.

— An individual who is currently using illegal
drugs, however, is not protected by the
ADA and may be denied employment or
fired on the basis of such use. An individual
who has had a drug problem in the past, but
IS no longer using drugs lillegally, is
protected.



A test for the illegal use of drugs is not
considered a medical examination
under the ADA so it Is not a prohibited
pre-employment medical examination.
The ADA does not prevent us from
testing applicants or employees for
current illegal drug use or from making
employment decisions based on

- verifiable results.

— Other addictions, such as gambling,
kleptomania (steallng) and pyromania
(setting fires), are not covered.



ADA and Addictions

Alcoholism covered (Must be
recovering)

Current use of illegal drugs not
covered

Drug tests allowed
Other addictions not covered

The State Employee Assistance Program is
administered by LifeSynch
Phone: 1-866-378-1645
‘ available 24 hours a day, 7 days a week



The ADA makes it unlawful to discriminate
gainst an applicant or employee,

hether disabled or not, because of the
Individual’s family, business, social or
other relationship or association with an
Individual with a disability.



EEOC ADA Charges

Impairment # of Charges (2007)

'Anxiety Disorder 488
Asthma 269
pEancer 578
Depression 1,200
Diabetes 912
Record of Disability 1,052
Regarded as Disabled 3,143
Relationship/Association 253



easonable Accommodation

| hange or adjustments
0 a Job, the work
vironment or the way
Ings usually are done
at enables a qualified
dividual with a
disability to enjoy an

* equal employment
opportunity.




t Is a violation of the ADA to fall to provide
easonable accommodation to the known
ysical or mental limitations of a qualified
Individual with a disability, unless to do so
nvould Impose an undue hardship on the
agency.



Undue Hardship

Changes that are
ignificantly difficult or
Xpensive

ry to identify another
commodation

_ —'Prejudice IS not hardship




t does undue hardship mean under the ADA?

— An “undue hardship” is defined as an
accommodation that would be costly, extensive,
substantial, disruptive, or would fundamentally alter
the nature or operation of the business.

We might be able to show undue hardship where an
. accommodation would be unduly disruptive to other
employees’ ability to work.

Finally, we cannot claim undue hardship on the
basis of employees’—or customers’—fears or
prejudices toward the individual’s disability. In
addition, undue hardship cannot be based on the
fact that a reasonable accommodation might have a
negative impact on the morale of other employees.



Examples of Reasonable
Accommodations

Acquiring or modifying equipment or
devices

Job restructuring

Part-time or modified work schedules
" Providing readers or interpreters

Making the workplace accessible to and
usable by individuals with disabilities

Reassignment to a vacant position

Adjusting or modifying examinations,
training materials or policies



- Accommodations vary depending upon the
needs of the individual applicant or employee.

Not all people with disabilities (or even all
people with the same disability) will require the
same accommodation.

For example:

— A deaf applicant may need a sign language interpreter
during the job interview.

— An employee with diabetes may need regularly
scheduled breaks during the workday to eat properly
and monitor blood sugar and insulin levels.

— A blind employee may need someone to read
Information posted on a bulletin board.

— An employee with cancer may need leave to have
radiation or chemotherapy treatments.

* What reasonable accommodations have you
noticed around your workplace?



Talking Accommodations

— Employees may suggest a
~ reasonable accommodation

— Employees are not guaranteed their
choice of accommodation



Furthermore, the Equal Employment Opportunity
Commission, or EEOC, does not require us to
choose the best accommodation or the
accommodation the individual prefers—although the
law does say that “primary consideration” should be
given to the preference of the individual.

In other words, you should certainly try to take
employee preferences into account. But EEOC has
stated that we have the final discretion to choose
among effective accommodations and may select
an accommodation that is the least expensive or
easier to provide, as long as it enables the
employee to perform the essential job functions.

If a reasonable accommodation cannot be
Identified, contact ADH’s ADA Coordinator, Helen
Ticey.




Procedures for Requesting
| easonable Accommodations
- !1
:
.‘ 4.
5.

Request made verbally or in writing to
supervisor

Supervisor provides request in writing
for clarification with employee
Request sent to ADA Coordinator by
supervisor

ADA Coordinator reviews, works with
supervisor, employee, and ADH legal
services for best accommodation
ADA Coordinator notifies employee of
accommodation action



ADA Coordinator may request
dditional information, including
hysician documentation, from the
mployee to assess reasonable
accommodation.



Medical Information

— All medical

information must CONFIDENTLAL
be kept strictly

. confidential




cordkeeping Requirements Impact on
Medical Records

Employees’ medical information must be kept
" In separate medical files and treated as

. strictly confidential. This information may be
Isclosed only to:

— Those who must be advised of work restrictions
and accommodations for the employee;

- — First-aid and safety personnel, who may be
iInformed if the disability might require emergency
treatment;

— Government officials investigating compliance with
the ADA

— State workers’ compensation offices or second
Injury funds pursuant to state workers’
compensation laws that do not conflict with the
ADA.




roblems Faced at Work

eSocial Acceptance

o[ ess Capable than Others

Afraid to Hire

sFear of High Accommodation Costs



Unaccepted, coworkers may not befriend
employees with disabilities, or they simply
just don’t know how to relate to them

Misconception that they may not be able
to perform as well as someone that does
not have a disability

Fear they may quit or may not be able to
handle the pressure, but studies have
shown that absenteeism and turnover
among disabled employees are only a
fraction of employees that do not have
disabllities



Cost of Accommodations

0 = 31%
0-3$50 = 50%

* Over $5000 = 1%
» Average = $300



some situations, safety concerns
ffect accommodation of disabilities

irect threat occurs when an employee with a disability poses
significant risk of substantial harm in the workplace. But
lease note that we cannot refuse to hire or fire individuals
pecause of a slightly increased risk of harm to themselves or
thers, or because of a speculative or remote risk.

In employee with a disability poses such a direct threat to
alth or safety in the workplace—that is, a significant risk that
cannot be eliminated by a reasonable accommodation—we do
ot have to accommodate the disabled employee.

€ must use objective, factual evidence regarding the
iIndividual's present ability to perform essential job functions
when determining that the individual poses a direct threat. If an
applicant or employee with a disability poses a direct threat to
the health or safety of himself or others, we must consider
whether the risk can be eliminated or reduced to an acceptable
level with a reasonable accommodation.

Think about what areas, situations, or jobs in your workplace
exist where specific disabilities might pose a direct threat.



Direct Threat

Employee with disablility poses a
significant risk of substantial harm in
the workplace

\We are not required to accommodate

e \WWe must determine direct threat



n Employee’s Return to Work After Leave

mployees with disabilities who return to work must be given
the same or an equivalent position with equivalent benefits,
pay, and other terms and conditions of employment.

If employees’ former positions are no longer available—for

~ example, if holding a position open would have posed undue
hardship—we must accommodate by placing employees in
acant positions at a lower level, even if the pay is lower.

We are not required to promote returning employees or to
bump other employees in order to make positions available.

e may terminate disabled employees if they are not able to
perform essential job functions and no reasonable
accommodation can be made. Before terminating
employees, however, we need to ensure that proper steps
have been taken to determine if:

— The employee is a qualified individual with a disability;

— The employer has taken all appropriate steps to attempt to
accommodate the individual; and

— No reasonable accommodation can be made.

Never terminate an employee without first consulting
Employee Relations in Human Resources.



Reinstatement Requirements

-mployees get:

— Same or equivalent

position

— Vacant job at lower

~ level

— No promoting or
bumping required

— Termination possible

(Contact HR first)




otential liabilities under the ADA

— We are liable for discrimination by:
 Managers and supervisors.
o Co-workers

 And non-employees in the workplace, such as
clients, if we knew of the discrimination and failed
to take reasonable steps to prevent or stop it.

— Under ADA, complainants may seek:

* Back pay;

Reinstatement;

Attorney’s fees and costs;

Other equitable relief, if appropriate; and

Compensatory and punitive damages in cases of
Intentional discrimination.



w Liability under ADA

» Compensation

~ determined by

extent of liability

_ and damage to

victim

* Retaliation
prohibited




W ADA Does Not:

g Interfere with the right to hire
e best qualified applicant

lmpose any affirmative action
obligations



ey Points to Remember about the
Americans with Disabilities Act

s Avoid making assumptions about a
. disability and its impact on the job

e Judge individuals only on their abllity
- to perform essential job functions

e Make reasonable accommodations to
provide equal opportunities to people
with disabilities



ADA Basics

Be sure you understand
to whom the ADA
pplies, how disability is
defined under the law,
vhat reasonable
~accommodations
organizations are
required to make, and
what undue hardship
means.




Muestions or Accommodations?

ADA Coordinator

Helen Ticey, HR Manager
Recruitment and Employee
Relations

*Office of Legal Counsel

‘HR-Employee Relations



Post Assessment

e Please return to A-TRAIN to complete
the post assessment for this course.

 |nstructions for completing the post
assessment were e-mailed to you when
you registered. They were attached to
the registration notification.



